


courts crafted this doctrine to shi@éfthocent parties who invest themselves
and their resources in a committed tielaship with the good faith belief
that it validly had acqued formal government sanction — only to discover
later that a previouslynknown, technical defect threatened to leave the
separating couple as legal strangerishout access tetandard court
processes for fair resolution of theindincial matters. For Ellis, this meant
the sudden and distressing discovest,tamong other things, he might not
receive an appropriatedtiibution of what he understood to be his
community property intest in the family homerad the couple’s jointly
acquired personal property.

Ellis filed a dissolution of domastpartnership action in the trial
court, which the court dismisseddea on its view that California’s
domestic partnership law does notk@gutative relationship protections
applicable to domestic partnerghe trial court’s interpretation of
California’s principal domestic partrehip statute, however, was founded
on several errors warrantimgversal. For example,dtirial court held that
Ellis could not be recognized apatative domestic partner under the
domestic partnership law because thertinterpreted the law as providing
family law rights and responsibilitiesly to validly registered domestic
partners. The domestic partnerslaiy, however, expressly applies to
domestic partners the rules of nullityhich are by definition rules that
operate only when a relationship hagefd validly to aguire formal legal
sanction. Similarly, the trial coufdiled to appreciate that the domestic
partnership law, by its broad and smsftic application of “the same
rights” and “the same responsibilitiesf spouses to domestic partners, is
not a law of enumeratatghts, but rather a law that enumerates the specific

exceptions to its general rule. The putative spouse doctrine is not among
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the domestic partnership law’s limitedogptions. Each of these issues

reveals the underlying ambiguity inethaw warranting an examination of

the legislative intent, which the tlieourt entirely failed to consider.

Ellis filed the instant appeal thallenge these and other errors, and

accordingly presents the Cowith three related issues:

1)

(2)

3

Does the California Domestic Partner Rights and
Responsibilities Act of 2003, wth affords “the same rights”
and “the same responsibilities” of spouses to domestic
partners, provide domestic paets with the protections of
California’s putative spouse siig¢ such that they must be
afforded an opportuty to prove their status as “putative
registered domestic partnérs a dissolution or nullity
action?

Alternatively, should a persawith a good faith but mistaken
belief that he or she was in a registered domestic partnership
be able to proceed as a putatdomestic partner as a matter
of equity?

If protections comparable those afforded to heterosexuals
through the putative spouse doaériwere not available under
California law to lesbiansmal gay men who innocently but
mistakenly believed they entera valid registered domestic
partnership, would that dealiof comparable protection
constitute a violation of the California Constitution’s equal

protection guarante&?

! Ellis does not challenge in thipgeal the constitutionality of California
law’s present exclusion of samexscouples from civil marriage — a
separate and distinct legal questioattis currently pending before the
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Il. Statement of Appealability

Appellant Darrin Ellis appeals from the Order Granting
Respondent’s Motion to DismisstRien for Dissolution of Domestic
Partnership (“Order”) entered by thagrior Court of Orange County on
February 2, 2007. (Clerk’'s Transcr{CT"), p. 59.) As a “written order
signed by the court and filed in taetion,” the Order constitutes a final
appealable judgment pursuant to Codl€ivil Procedure section 581d.
(Ibid.)

[ll.  Statement of Facts

The simple facts of Ellis andrAaga’s relationship and separation
are no different than the circumstasdbkat lead many other couples who
are married or in domestic partnershipseparate and unwind their assets
and lives together. The former coupl@ered into an intimate, long-term
relationship in 2001 and, after fivexda-half years as a committed couple,
separated on May 1, 2006. (CT, p. Eljis testified that, for the first two-
and-a-half years of their relationshipe couple sharedrautual desire to
register with the State of Grnia as domestic partnefs.(CT, p. 27:12-
17.) On August 14, 200Ellis and Arriaga mewith an attorney who

California Supreme Court. (Séere Marriage Cases, (S147999, review
granted).) Ellis challengasstead the constitutionalfirmity that exists in

a scheme of family protection lawsathaffords putativepouses the critical
protections of that legal rule, butrdes those protections to similarly
situated domestic partners.

% The factual testimony in the record cists solely of the declarations each
party submitted as part of the brigjirelating to Respondent’s motion to
dismiss. The trial judge resolved theseas a matter of law at the hearing
on Respondent’s motion to dismissid did not take any live, sworn
testimony.



assisted them with estate planningtters, advised them that a bill was
pending in the California Legislate (“Legislature”) that could
significantly change the nature r&gistered domestic partnership in
California, and prepared a Dedéion of Domest Partnership
(“Declaration”) that Ellis and Aiaga each executed and had duly
notarized. (CT, pp. 27:18-2528:6; 38.) Ellis lefthe attorney’s office
with the understanding that Arriagachagreed to mail the Declaration to
the California Secretary of Staterasjuired to complete the registration
process. (CT, p. 20:6-11.) Ellisstéied that he dishot discover until the
couple separated on April 28, 200Gt Arriaga had not mailed the
Declaration to the Secretary of &aand that the couple’s domestic
partnership therefore had never been Walidgistered. (CT, p. 29:10-11.)
Having labored under thiusion that their relabnship had formal legal
sanction, Ellis testified thdte was shocked to makas discovery. (CT, p.
28:26-27.)

Arriaga’s testimony about the undanyg circumstances differs. In
particular, he contests Ellis’s claim tHatis was ignorant of the lack of a
valid registration. (CT, p. 17:6-10 Because the trial court granted
judgment on the pleadings, however, surt “accepts as true all material
factual allegations” in Ellis’s goplaint, “giving them a liberal
construction.” $hea Homes Limited Partnership v. County of Alameda
(2003) 110 Cal.App.4th 1246254.) Thus, for purposes of this appeal, it
must be accepted thatttugh both parties ageehat the couple did not
validly register as domestic partnergh the California Secretary of State
(CT, pp. 18:10-12; 29:6-8),lks innocently believed that they had. (CT, p.
28:10-16.)



In this case, the trial court recaged that it was selecting one of
two plausible interpretations of angiious statutory language. The court
ruled that the statute’s recitationtbe protections to be afforded
“registered domestic partners” and ‘fioer registered domestic partners”
should be seen as a limiting priplg precluding any rights and duties for
those who do not qualify as one oétbhroups delineated expressly in the
statute. (RT, p. 5:4-2.) The coacknowledged, hower, the plausibility
of Ellis’s interpretation, which fies on the Legislature’s unequivocal
statement of purpose in the uncodified portiona®f205 that the statute
intended to reduce discriminationaagst lesbians, gay men and their
families by granting “the same’gits and responsibilities to domestic
partners as are afforded to spoud@sT, p. 13:22-2%granting Arriaga’s
motion to dismiss, the tdi@ourt commented that disagree with [Ellis’s]
position, but | wouldn’t certainly beflended if someone gagreed with me
in a higher court”].)

Becausé\B 205’s language is ambiguous on this central point, it is
necessary to considaB 205’s legislative history in order to “to give effect
to manifest purposes that, in light oéthtatute’s legislative history, appear
from its provisions considered as a wholeTin(es Mirror Co. v. Superior
Court (1991) 53 Cal.3d 1325, 1335, fn) 7Even if this Court were to
disagree with Appellant and the SuperCourt and find no ambiguity in
AB 205’s terms, however, an examinatafrthe legislative history remains
clearly appropriate to answer the gtiens raised by Appellant, for “the
intent of the Legislature is the enddasim of all statutory construction.”
(Title Ins. & Trust Co. v. County of Riverside (1989) 48 Cal.3d 84, 95.)
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2. The Legislature IntendedAB 205 to Equalize the
Rights and Responsibilities Afforded to Spouses
and Domestic Partners, Using Broad Terms to
Accomplish This Purpog Rather Than an
Enumeration of Rights as the Trial Court
Mistakenly Assumed.

The legislative history oAB 205 has been consi@erin some detalil
by the California Supreme Court in a recent decision involving registered
domestic partners who raised a mastatus discrimination claim under
California’s Unruh Act. Koebke v. Bernardo Heights Country Club (2005)
36 Cal.4th 824Koebke).) The Supreme Court’s obxwvations were guided
by the Legislature’s expressly stated nitand the broad remedial nature of
the rights and responsibilities afforded Ay 205 — both of which reveal
the error in the trial court’s formalistreading of the statute in this case.

a. The Legislature Stated a Clear Intent to
Provide Domestic Partners the Same Means
For Orderly Division of Assets Upon
Separation That Spouses Receive- the
Protection Upon Which the Putative Spouse
Doctrine is Founded.

The California Supreme Court notedkinebke that the Legislature’s
clearly stated purpose in enactisg 205 was to protect “all caring and
committed couples” regardless of smd sexual orieation by providing
them with the “essential rights, protiens, and benefits” to shelter them
“from the economic and social conseqoes of abandonment, separation”
and “other life crises.” (Stats. 2003, @21, 8§ 1, subd. (a); Stats. 2003, ch.
421, 8 1, subd. (b) [recognizing the ndedfamily protections for “lesbian,
gay and bisexual Califorans” who have “formed lasting, committed, and

caring relationships with persons of geme sex”].) Thimtent to shield
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couples from the difficult and sornm@es calamitous circumstances
precipitated by a couple’s separation atsceflected in the Assembly Floor
Analysis ofAB 205, which chronicles the duttr's statement that the bill
provides an “urgentlyeeded measure of equity to registered domestic
partners” who “experience the samaga of life challenges as married
couples do. They pool their finaatresources to make ends meet ...
Some of them separate and disagtieeut their respective obligations.
There is no good reason to dengdl couples the legal rights and duties
that have been designed to help itaas care for each ber and cope with
crises.” (Assembly Floor Angsis, August 30, 2003, p. 8vailable at
<http://www.leginfo.ca.gov/pub/084/bill/asm /ab_0201-0250/ab_205
_cfa_20030830_144813 asm_floor.htinl¥See also Senate Judiciary
Committee Analysis, July 2, 2007, p[“@&king unresolved issues to court
under the current rules governingd¢ separations and dissolutions or
nullity of marriage would be a moreganized approach to dealing with
[the complications that arise frotine termination of long-term domestic
partnerships], especially wherelldnen and property are involved”],
available at <http://www.leginfo.ca.goypub/ 03-04/bill/asm/ab_0201-
0250/ab_205 cfa 2@0702_125401 sen_comm. html>.)

The putative spouse doctrine wase@eped to safeguard innocent
parties from precisely these typeshairdships. The putative spouse
doctrine originally was a judicial eation of equity. The Legislature
subsequently codified the doctrinetire Family Code (Fam. Code § 2251;
Stats. 1992, ch. 162 § 10), and thetdoe has been affirmed by modern
courts as central to helping the statsure innocent parties’ access to an
orderly system for recovering their irstenents in a relationship, such that

separating parties are better able tibdbmdependent, able lives. (Seén
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re Marriage of Vryonis (1988)202 Cal.App.3d 712, 72&).7 [“the putative
marriage doctrine operates to protexpectations in property acquired
through joint efforts”];Estate of Levie (1975) 50 Cal.App.3d 572, 576 [the
right of a putative spouse “derived instead from ‘[equitable]
considerations arising fno the reasonable expectation of the continuation
of benefits attending the status of mage entered into igood faith . . .”]
[internal citation omitted]rev'd on other grounds Hystate of Leslie
(1984)37 Cal.3d 186, 197-199.)

Providing domestic partners wiglmotections analogous to those of
putative spouses is the best way disé@ng the Legislature’s intent to
provide domestic partners with a tinedical ordering and transferring of
property interests should their relationship &nd.

b. The Trial Court Erred in Holding That AB
205 Must Enumerate Putative Domestic
Partner Protections Expressly.

% The California Supreme Court notedkinebke that “the Legislature has
made it abundantly clear that an impattgoal of [AB 205] is to create
substantial legal equality betwedomestic partners and spouses.”
(Koebke, supra, 32 Cal.4th at p. 845.) The gmslature’s intent to provide
domestic partners with a fair, pretible set of rules for holding and
transferring property also is manifestother legislative enactments.
Senate Bill 565, enacted in 2005stweld domestic partners from real
property reappraisals upon death or safoan, expressly stated its intent to
expand “the rights of registered dormiepartners with respect to property
ownership [to] further California interests in promoting family
relationships and protecting family mbers during life crises.” (Stats.
2005, ch. 416 88 1(b), 1(¢»B 565); see also Senate Bill 1827, enacted in
2006 to protect domestic partnersoperty interests by providing them
access to the same potentially favordhletreatment available to spouses
who report earned income as commumpityperty and may file a joint state
income tax return [Stats. 260ch. 802 § 1 (SB 1827)].)
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The trial court concluded that domestic partners may not claim
protections comparable to those of hutative spouse doctrine, reasoning
that if “the legislature intended apply putative domestic partnerships,
then it could have said so.” (RT, p. 4:3-4.) The trial court’s ruling
mistakenly assumes thaB 205 is a statute of enumerated rights, though
an examination of the express languafithe statute makes apparent that
the Legislature neither intended ntteanpted to state ladf the rights,
responsibilities and presumptions thedre affected by the enactment.
Rather AB 205 “effectuates the legislagévntent by using the broadest
terms possible to grant to, and impog®n, registered domestic partners
the same rights and responsibilitiespeuses,” and provides expressly that
it “shall be construed libellg” for these purposes.Kpebke, supra, 32
Cal.4th at p. 838.) These broadly encompassing terms provide that
domestic partners generally shall reesilie same rights and be subject to
the same responsibilitiesrdughout the successiveages of their lives and
relationship “whether they derive frostatutes, administrative regulations,
court rules, government policies, commlaw, or any otheprovisions or
sources of law.” (Fam. Code § 292t seq.) Indeed, the Legislature
hardly could have effected the saol@nges through enumeration in any
practicable way, as the trial courepumed, since a legislative itemization
of each such benefit andlgation wouldhave requiredB 205 to amend
individually hundreds if not thousand$ California statutes throughout

each of California’s numerous and lengthy cotles.

* See “California’s Domestic Partnaip Laws: An Overview,” for a listing
of many of the major rights and duti@orded to spouses under California
law (available at <http://www.lambdalegal.gfour-work/publications/
facts-backgrounds/pagep?itemID=31985503>).
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No reasonable dispute existgt many spousal rights and
responsibilities, none of whicwas named expresslyAB 205, have in
fact been extenddd registered domestic partners. (8eebke, supra, 32
Cal.4th at p. 838 [discussiAd® 205’s application of the “full range” of
rights and responsibilities to registeiamestic partners as “the laws of
California extend to and impose upon spousesBy extension of the trial
court’s logic, none of the non-enenated rights and duties of spouses
would have been conferred upon regristl domestic partners, though this
conclusion runs clearly contrary tiee widely acknowledged effect aB
205. (Sed&night v. Superior Court (2005) 128 Cal.App.4th 14, 28-29 [*by
registering as domestic partngquples] agree to accept the
responsibilities imposed on a spouse in exchange for receiving the
associated benefits”].) The samepiple inheres in AB 205’s extension
of the non-enumerated putative spousggmtions to unregistered domestic
partners who find themselves in thengasituation as unmarried couples.

(1) The Larger Legislative Scheme Enacted
to Protect Same-Sex Couples Makes
Clear That AB 205 Is Not a Statute of
Enumerated Rights.

> By way of further exampl, an August 27, 2007 Sate Floor Analysis of
AB 205 details several of the stdostive rights and responsibilities
conferred upon registereibmestic partners b8 205, including, “The
right to financial support during andtarf the relationship has terminated,”
and “[c]ustody, support andsitation of children otither or both partners
born before or after the registrationtbé partnership or adopted after the
registration of the partnership.” ¢8ate Floor Analysis, August 27, 2003,
p. 4,available at <http://www.leginfo.ca.govigb/03-04/ bill/asm/ab_0201-
0250/ab_205 cfa 2003082732305 sen_floor.ntmI>.Not one of these
rights was mentioned expresslyAB 205, and not one dhe relevant code
sections was amended explicitly by specific reference.
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A thorough evaluation of the legiative intent and the proper
construction oAB 205 requires an examinaii of the overall statutory
scheme of benefits and obligations tkegislature has provided to same-

113

sex couples. The courts “do not consgtistatutes in isolation, but rather
read every statute “with reference te #imtire scheme of law of which it is
part so that the whole may be hamzed and retain effectiveness.””
(Smith v. Superior Court (2006) 39 Cal.4th 77, 83, quotitg re Marriage

of Harris (2004) 34 Cal.4th 210, 222 [&rnal citation omitted]; see also
Curle v. Superior Court (2001) 24 Cal.4th 1057, 1063 [“we consider
portions of a statute in the contexttbé entire statute and the statutory
scheme of which it is a part”].)

The Legislature’s intent to equadi the status of domestic partners
and spouses through broadly inclgsimon-enumerated terms also is
evident througta comparison oAB 205 with prior legislative enactments
providing rights to domestic partner88rddie v. Workers” Comp. Appeals
Bd. (2007)40 Cal.4th 1313 [“our goal is @ivine and give effect to the
Legislature’s intent ... We begin wilhcomparison and analysis of the
language of the old and new statute&ggbke, supra, 36 Cal.4th at p. 852,
fn. 10 [noting that “prior versionsf the domestic partner law were not
comparable to the Domestic Partnett A&cscope, intent, or procedure”].)
AB 205'’s expansive terms stand in stark contrast to the far more limited
measures that preceded it, which preddircumscribed rights to domestic
partners through a true enumewatiof those specific rights.

California’s first statewide domes partnership measure, Assembly
Bill 26 (“AB 26”), was enacted in 1999 and established the State’s domestic
partner registry. (Stats. 1999 ch. 588, (AB 2@B 26 offered registered

domestic partners the ability to visiach other in the hospital, and for

17



eligible state and local employeesg thbility to provide health insurance
benefits to a domestic partnekB 26 was a statute of enumerated rights,
providing both benefits expressly tlugh a specific amendment of Health
and Safety Code sectid261 and Government Codection 22867, et seq.,
respectively. As a statute of enumerated righs26 “conferred no other
rights” than the ones expressly grantedirmijo v. Miles (2005) 127
Cal.App.4th 1405, 1412¢mijo).) Similarly, the Legislature’s next
domestic partnership enactment B0R expressly amended the definition
of “cohabitants” in Civil Code sean 51.3 to include domestic partners
among those eligible to live in seniatizen housing developments — once
again granting only this enumerateght by express amendment of the
code. (Stats. 2000, ch004, § 3 (SB 2011).)

In 2001, the Legislature enadtanother measure to provide
domestic partners important, altigh limited, additional protections,
including for example medical deaisi-making rights, standing to bring
wrongful death claims, participatiom conservatorship proceedings and
use of sick leave to care for an ill destic partner. (Stats. 2001, ch. 893
(AB 25).) In similar faslon, this statute effected these changes to
California law through an explicit grant of each individual right by

enactment and amendment of the relevant code seEizimesthe statute

® For example, see Stats. 2001,8%93, section 1 (AB 25), enacting Civil
Code section 1714.01 to provide dotreepartners standing for a negligent
infliction of emotional distress causeaition; Section 2, amending Code
of Civil Procedure sean 377.60 to provide domespartners standing for
a wrongful death cause of action; 8ews 5 through 8, amending Family
Code sections 9000, 9002, 9004 &305 to provide domestic partners
access to California’s stepparent atilmp procedure; Sgion 9, amending
Government Code section 228710ermit continuing health care
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expressly provided that registratiomwd not establish any rights “other
than those expressly provided.ld.(at § 4.)

In 2002, the year beforB 205 was enacted, the Legislature
enacted several additional measurethuce in small ways the unequal
treatment of domestic partrseunder California law. Once again, each bill
— without exception — granteddbke rights through the express
enactment, amendment or repeahapecifically-enumerated right or
responsibility’

In stark contrast to tHaws that came before B 205 “recasts”
prior laws affecting domestic partners that granspdcified, but limited,
rights and benefits” and “extendsregistered domestic partners
substantially all rights, benefits and obligations of married persons under
state law.” (Senate Floor Anyais, August 27, 2003, p. available at
<http://www.leginfo.ca.gov/pub/084/bill/asm/ab_0201-0250/ab_205 _
cfa_20030827_132305en_floor.html> [emphasis added]; see &saijo,
supra, 127 Cal.App.4th at p. 1413 [*Specificall3g 205) ‘extend[ed] the
rights and duties of marriage to persoegistered as domestic partners on
and after January 1, 2005." (Legis.u®asel’s Digest, Assem. Bill 205.)"].)

As such, the Legislature enumerated 205 only the rights that are

coverage for the domestic partnargl children of deceased public
employees; et cetera.

" See Assembly Bill 2216 (Stats 206h 447 (AB 2216)) [intestate
inheritance rights]; Assembly Bill7ZZ7 (Stats 2002h 373 (AB 2777))
[county employee death bdits]; Senate Bill 247 (Stats 2002 ch 914 (SB
247)) [copies of domestic partner’'sthiand death records]; Senate Bill
1265 (Stats 2002 ch 37{%B 1265)) [copies of doastic partner's domestic
violence incident reports]; SenatdlB575 (Stats 2002 ch 412 (SB 1575)),
[exemption from prohibition against donatigifts for drafter of will]; and,
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excluded from its reach, not those that aneluded within its reach. Both
the language of the statutedathe legislative analyses AB 205 make
clear thatAB 205 intended to exempt from the broad sweep of its
provisions solely those rights expressly exclidet the “rights, benefits,
and obligations accordexhly to married persons by federal law, the
California Constitution, or initiative staties” that are beyond the authority
of the Legislature to amend. (Sengteor Analysis, Augus27, 2003, p. 2;
Fam. Code 8§ 297.5(jAB 205 excludes provisions of California
Constitution and statutes adopted hyiative]; and Fam. Code § 297.5(k)
[AB 205 excludes federal law].) Theatrcourt therefore should have
analyzed not whethehe putative spouse dine is included irAB 205,
but rather whether it is expresslycixded — as it plainly is not.

(2)  AB 205 Must Be Read to Include

Putative Spouse Protections to Avoid an

Otherwise Absurd Result That Would

Defeat the Intent of the Legislature.

The rules of statutory constructicgquire that the trial court’s ruling

be overturned to avoid absurd result. It ia well-settled maxim that a
literal reading of a statute will not Ipermitted to defeat the overall intent
of a legislative enactmentM¢Laughlin v. State Bd. of Educ. (1999) 75

Cal.App.4th 196, 211 [internaltations omitted]; see aldaingren v.

Senate Bill 1661 (Sta002 ch 901 (SB 1661)) mge replacement benefits
to workers who care for an ill domestic partner].

® The rights expressly excluded froxB 205 included the ability to file

joint state income tax returns to trearned income ammunity property
for state income tax purposes — wihitas been modified by subsequent
legislation to apply the same joifiling rules and laws as spouses to
domestic partners — and eligibility sfate employees for long-term care
insurance for theidomestic partnersAg 205, § 4).
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Deukmejian (1988) 45 Cal.3d 727, 735Uiteral construction should not
prevail if it is contrary to the legislagvintent apparent in the statute. The
intent prevails over the letter, and the lettdl, if possible, be so read as to
conform to the spirit of the act."omez v. Superior Court (2005) 35
Cal.4th 1125, 1147 [“[s]tatutesre to be given a reasonable and
commonsense interpretation consisteith the apparent legislative
purpose and intent “and which, whapplied, will result in wise policy
rather than mischief @bsurdity.””] [internal citations omitted].) But the
trial court’s ruling supplies preciselyetillogical result[] ... [that] would
fail to promote the Legislature’s cleaurpose” in a way that the rules of
statutory constructioshould preclude. Pgople v. Langston (2004) 33
Cal.4th 1237, 1242.)

First, the trial court’s reasoninvgould require domestic partners to
be validly registered in order to avnemselves of all of the rights and
responsibilities provided to spousegluding the putative spouse doctrine.
This “logic,” however, is nonsensicalt is illogical to require domestic
partners to become validly registertedoe afforded access to the safe
harbor of the putative spouse doctrimdich by its very definition applies
only to couples whose relationship lagksalid legal status. (RT, pp. 7:25
— 8:4; see Cal. Fam. Code § 225&f[ding status of putative spouse as
dependent upon a determination “that amage is void or voidable”].) In
fact, validly registered domestic paers would have as much use for a
putative status as validly mréed couples — none. UndaB 205’s
application of the same rights andgpensibilities, domestic partners should
no more have to be validly registerthén married couptemust be validly

married to seek a putative retatship determination.
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Second, it would strain the boundaries of common sense to find that
AB 205 leaves domestic partners beogfputative spouse protections when
the fundamental intent underlyik@ 205 was to protect domestic partners
“from the economic and social conseqces of abandonment, separation
... and other life crises” (Stats. 2003, dR1, § 1, subd. (a)), and to provide
these protections across the spectainvays in which couples unwind
their relationships, inading dissolution, legal paration and nullity.

Indeed, the trial court’s conclusidimat AB 205 shelters only validly
registered domestic partnersHifsimpossible to reconcile with AB 205's
application of the nullity ries to domestic partners. Nullity actions provide
individuals access to the family césion the basis of marriages or
partnerships that are “voidable,” atiais not validly formed for one or
more reasons, including sevesgtutorily-specified ground$.

Harmonizing the trial court’s ruling thh domestic partners’ standing for
nullity actions requires one to accepatithe Legislature intended to protect

domestic partners in circumstancegalving incapacity and fraud, but not

° AB 205 specifies that the “disision of a domestic partnership,

nullity of a domestic partnershipnd legal separation of partners

in a domestic partnership shall folldtie same procedures ... as apply to
the dissolution of marriage, nullity afarriage, and legal separation of
spouses.” (AB 205, § 8.) WhikB 205's reference to nullity makes
apparent that the rules of nullity apptydomestic partneyshis effect is
similarly non-enumerated, as are tither rights granted to domestic
partners, since it is conferred neitlgran affirmative grant nor express
amendment of any nullity statute.

19 The statutorily-specifiedrounds for nullity includ: (a) incapacity for
consent; (b) existing marriage toaher person who was absent and
believed to be deceased for at telg five preceding years or was
generally reputed to be deceas@j;unsoundness of mind; (d) consent
obtained by fraud; (e) consent obtained by force; or (f) physical incapability
of entering into the mamage. (Fam. Code § 2210.)
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those innocent parties who believed ogably and in good faith that the
domestic partnership was validly regared — a distinction that cannot
logically be sustained.

Third, a domestic partner couldrceivably seek precisely the same
relief by simply filing a nullity actioron the ground that he or she is a
putative domestic partner. Califorriiamily Code Division 6, Part 2,
Chapter 3 includes six statutes tbamprise the “Procedural Provisions”
for a judicial determination of a Wor voidable meiage in a nullity
action, as follows: section 22%procedure for filing a petition for
judgment of nullity); section 2251 (predure for division of property
where court finds one or more spouses to qualify as a putative spouse);
section 2252 (defining liability giroperty divided between putative
spouses for quasi-commitindebts); section 2253 (procedure for custody
determinations in a nullity actiongection 2254 (providing for spousal
support award in nullity action); and sen 2255 (attorney’sees in nullity
action). (bid.) The trial court’s ruling wouldeem to abolish for domestic
partners the nullity procedures retagfito putative domestigartners, while
leaving the neighboring nullitgrovisions intact, despit#&B 205’s
unqualified application adll nullity proceduresrad rights to domestic
partners. At least one noted comnagot has observed the puzzling effect
of such an interpretation. (See Ctactice Guide Family Law (The Rutter
Group 2007) (“Rutter”) § 19:152.1 [th@ocedural provisions for nullity
actions “seem difficult to reconcile wihcase law decision that parties to a
legally ineffective registered dastic partnership (because domestic

partnership was not properly registered) hawéutative partner’ rights
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comparable to those granted a ‘putative spousE”TThe rules of statutory
construction require this Court te@d such illogical results by construing
AB 205 to provide domestic partnere tseme protections as are provided
to different-sex partners througfire putative spouse statute.

3. The Only Other California Court to Address
This Question Did So on Factually
Distinguishable Grounds, and Succumbed to
Errors of Analysis Similar to Those of the
Trial Court Here.

The First Appellate District is ¢honly Court of Appeal to have
considered the applicability of the ptitve spouse doctrine to domestic
partners as of the time tiis brief’s filing. {/elez v. Smith (2006) 142
Cal.App.4th 1154ceview denied November 29, 2006/€lez).) TheVelez
court did so, however, on entirelystihguishable factual grounds and

committed several of the same errorapélysis as the trial court here.

1 The “case law decision” to whichigoted commentator refers\vslez

v. Smith (2006) 142 Cal.App.4th 115deview denied November 29, 2006,

a First Appellate District decision descrbi@ the next section of this brief,
which reached the same erroneous kmien as the trial court here. The
Velez decision also involved a petti for dissolution of a domestic
partnership filed by a would-be putagidomestic partner. Rutter notes that
theVelez decision is difficult to reconcileith the rulesof nullity even

based on the distinction thétlez involved a petition fodissolution rather
than nullity. (SedRutter, 8 19:40.5 NVelez involved adissolution
proceeding. Although the court madbraad sweeping ruling that there is
presently no ‘putative domestic paet’ doctrine under California law,
query whether a claim for ‘putative paer’ rights equivalent to ‘putative
spouse’ rights might be cognizable inwlity action between domestic
partners.”].) There appears tothe principled way to explain why a
putative domestic partner is allowedn@intain an action if she selects a
nullity cause of action, but not if siiées a dissolution action, particularly
where the family courts may exercise discretion to render a judgment of
nullity even where a dissolain petition was initially filed.
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This Court is not bound to falv the decision reached by tielez court
under the principles ctare decisis, and the errors of théelez court, as
described below, provide “goodason to disagree” with it. (Selenry v.
Associated Indemnity Corp. (1990) 217 Cal.App.3d4D5, 1416 [“decisions,
however, are not binding underinciples of stare decisis on ... a court of
the same level”]People v. Landry (1989) 212 Cal.App.3d 1428, 1436
[respect foistare decisis may be set aside if there is “good reason to
disagree”].)

TheVelez case involved a lesbian couple, Lena Velez (“Ms. Velez”)
and Krista Smith (*MsSmith”), who met in 198@nd soon thereafter
formed a committed domestic pagtship with each otherV¢lez, supra,

142 Cal.App.4th at p. 1159.) Ms. Me and Ms. Smith lived and purchased
real property together and commingled their funds in joint bank accounts.
(Ibid.) The couple held a commitment eerony in 1994 and registered as
domestic partners with th@ity and County of SaRrancisco the same year,
and registered as domestic partnersragath the City andCounty in 1996.
(Ibid.) The couple never attempted to stgr as domestic partners with the
State of California. 1pid.) On November 23, 2004 Ms. Smith filed a
“Notice for Ending a Domestic Partrship” with the San Francisco County
Clerk and mailed a copy by ceréifl mail to Ms. Velez. 1bid.)

Ms. Velez filed a petition for dis&dion of domestic partnership in
the Mendocino Superior Court on December 6, 2004, which listed the date
of separation as November 23, 200kid.) Ms. Velez filed an amended
petition for dissolution on daiary 31, 2005, aftekB 205’s provisions took
effect on January 1, 2005, seekingiwsion of the parership assets on
the theory that shgualified for this relief aa putative domestic partner.

(Ibid.) Ms. Velez argued that a goodthabelief that the couple has
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registered as domestic partners viith State of California was not a
“jurisdictional prerequisite” toiling a petition under a putative domestic
partner theory, maintaining insteticht her “good faith belief in th@ona
fides of the Domestic Partnership” ahdr “intent” to enter into a valid
domestic partnership should sufficdd. @t pp. 1160, 1162.)

This circumstance alone renders Yfedez case distinguishable from
the case at bar. Unlike Ms. Velezppgellant here alleged a good faith
belief that the prerequisites forlihregistration with the State of
California were satisfied (CT, p. 298j; in the same way that a putative
spouse must allege a good faith befieft he or she was validly married.
(Estate of Hafner (1986) 184 Cal.App.3d T3, 1382 [putative spouse
status “belongs only to éhparty or parties to a void marriage who the trial
court finds to have believed in go&alth in the validity of the void
marriage”].)

Because Ms. Velez did not accept, as does the Appellant here, that a
putative spouse or putative domestic partstatus may ndie found where
the couple has “made nttempt whatsoever to corypwith the procedural
requirements for a lawful California mage” or domestic partnership, that
alone should have been a sufficierdgrd to reject Ms. Velez's standing
under the putative spouse doctrin®/elch v. State of California (2000) 83
Cal.App.4th 1374, 1379.) Theelez court did in fact recognize that, “Local
law and the state Domestic Partnet Ae not equivalent; compliance with
one is not compliance with the otherVelez, supra, 142 Cal.App.4th at p.
1167.) Under the principles of judatirestraint, the court should have
ended its inquiry upon thaispositive ground. (Sedatrixx Initiatives,

Inc. v. Doe (2006) 138 Cal.App.4th 872, 881Iff an emerging area of the

law, we do well to tread carefully andegkise judicial restraint, deciding
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novel issues only when the circustes require.”] [internal citation
omitted]; Carlson v. Blatt (2001) 87 Cal.App.4t646, 648 [“In this

emerging area of the law ... we exercise judicial restraint.”].) Vighez

court also could havended its inquiry based dhe separate dispositive
ground that Ms. Smith’s terminati of the domestic partnership
relationship with Ms. Velez on Nowger 23, 2004 waan adequate

method of termination at that time umdm®th the state domestic partnership
statute and the San Francisco administrative coddez( supra, 142
Cal.App.4th at pp. 1167-69.)

Instead, thé&/elez court proceeded to consider the merits of Ms.
Velez's claim and concluded thaB 205 confers no rights or
responsibilities on domestic partners in the absence of “[valid,] formal
registration.” Velez, supra, 142 Cal.App.4th at p. 1165.) TNelez court
rested its conclusion op (i) the fact thafB 205 specifies particular
procedures for registration with tisecretary of State; (ii) a dubious
characterization of two Court of Appls decisions regarding standing for
wrongful death claims; and (iii) the sénce of the putatvspouse doctrine
amongAB 205’s “enumerated rights.”ld. at pp. 1165-67, 1173.) Not one
of these grounds is sufficient to support We¢ez court’s holding.

The existence of specified procedures for domestic partnership
registration does not defeat the apalion of a putative domestic partner
theory, any more #n the specification of reqements for solemnizing a
marriage defeats the application gftative spouse theory. Perplexingly,
theVelez opinion echoes this confusion agan the decision, stating, “If
spouses do not follow the specified legadcedures to effectuate and prove
a valid marriage, the court has no gaiictional foundation for a dissolution

proceeding to adjudicate thes of the marriage.”ld. at p. 1169 [citing
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Zaragoza v. Superior Court (1996) 49 Cal.App.4th 720, 724-725].) This
statement, however, describes precisiadycircumstances (i.e., a failure to
“follow the specified legal praures”) upon which the couwdn operate

in order to dissolva voidable marriagé&

Second, th&/elez court cited two Court of Appeals decisions for the
proposition that one must be registetedhave standing to bring a wrongful
death claim. \(elez, supra, 142 Cal.App.4th at pp. 1165-66 [citiAgmijo,
supra, 127 Cal.App.4that p. 1414 andHolguin v. Flores (2004) 122
Cal.App.4th 428, 432-43'Hplguin)].) The court’'s characterization of
these opinions, however, is not persuasive. Arnajo opinion found that,
while registration would have beamprerequisite for domestic partner
standing to bring a wrongful deattaim under the wrongful death statute
as it existed in 2002, the passagéssembly Bill 2580 retroactively
afforded the plaintiff in tht case standing to su&thout registration.

(Armijo, supra, 127 Cal.App.4th at p. 1411.)

TheHolguin court ruled upon an equal protection challenge brought
by a man who was involved in a contteed different-sex relationship, and
who wished to bring a wrongful déatlaim following the killing of his
former girlfriend though they nevead married and were precluded from
registering as domestic partners vihle state because neither he nor his
different-sex partner was over the age of G2olguin, supra, 122
Cal.App.4th at pp. 431-32.) Théolguin opinion concluded that domestic

12 TheZaragoza opinion cited for this progmition does not shed further
light on theVelez court’s approach. The decision involved a couple that
had obtained a valid, final decreedi$solution in Nevada in 1985, and
then sought a dissolution in a California court again in 1988.a{( pp.
722-23.) The court resolved the céssed on a collateral estoppel theory,
without any reference to thpitative spouse doctrineld(at p. 726.)
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partners must be registered tov@atanding under ¢hwrongful death
statute, but was ruling in 2004 upthre prior, limited domestic partnership
statute that was operative befé® 205 took effect in 2005, and before
Assembly Bill 2580 amended the vagful death statute to permit the
retroactive standing for certain domestic partmérs had not registered.™

TheVelez court failed to acknowledge that the operatioA®f205
fundamentally changes tipeior analysis. For exapte, the wrongful death
statute provides standing to putativesges. (Code Civ. Pro. § 377.60(b)
[“A cause of action for the death oparson caused by the wrongful act or
neglect of another may be asseigdany of the following persons ...
(including a person whevas) dependent on tldecedent, the putative
spouse”].) In light oAB 205’s mandate that all spousal rules and
presumptions be applied to domegtartners, why would this legal rule
applicable to putativepouses not apply equally putative domestic
partners? Disappointingly, théelez court neither broached nor answered
this question.

Finally, theVelez court yielded to the same “enumerated rights”
error of analysis, stating that “riog in the statutory scheme includes
within the enumerated rights granted to domestic partners any form of
putative spouse recognition.Vdlez, supra, 142 Cal.App.4th at p. 1173.)
As discussed above, searching forgpive spouse protections among the

“enumerated rights” ihB 205 is simply a misguided exercise. Metez

'3 The holding inHolguin is even further removed from the issue before
this Court because the plaintiff in thaatter could nevdrave qualified for

a putative domestic partner statsisice he could ndiave reasonably
believed he had validly regfered with the State as a member of a different-
sex partnership where both partnersewender 62 years of age, when the
law did not permit such couples to register.
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court sought to bolster its conclusiby stating that, “[i]n fact, domestic
partners do not receive a number of rt@durights and benefits,” noting that
as the law existed then domestic partvegse not permitted to: (i) file joint
state income tax returns or treat egficome as community property for
state income tax purposes, @btain the rights and responsibilities
provided to spouses under federal law(iii) enter a domestic partnership
through the same mechanism for emig the institution of marriage.ld; at
p. 1173.) These points are inapp@showever. The unavailability of
federal rights and responsibilities for domegpartners is not instructive as
to the Legislature’s inte with regard to thetate benefits over which it has
authority, and the putative spouse do@ris plainly a matter of state law.
Nor does the separate process formmgea domestic partnership render the
putative spouse doctrine inapplicapbr se, any more than it renders
inapplicable the hundreds of otlegousal rights and responsibilities that
AB 205 extended to domestic partners.

Appellant submits that théelez analysis rests on a basic misreading
of AB 205, and urges the Court to adtp better-reasoned conclusion that
the Legislature’s explicit purpose in passi®) 205 requires inclusion of
putative domestic partngrotections for those legms and gay men whose
circumstances parallel heterosexuaho have protection as putative
spouses.

C. Alternatively, The Court Should Exercise Its Inherent
Equitable Power To Recogirze Putative Domestic
Partners As Courts Recgnized Putative Spouses
Historically.

If the Court declines to find thaB 205 requires application of the

putative spouse rules to similarly sitedtdomestic partners as a matter of
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statutory construction, the Courtahid provide same-sex couples the
critical protection of a putative dormstec partner doctrine through the
Court’s inherent power to fashion etgble remedies. The putative spouse
doctrine was created by the courtsgtin equity to provide innocent
parties with a basic measure of fairngsthe division of family assets.
Before the putative spouse doctrine eatm reside in California’s Family
Code, it was adopted by the California Supreme Court in 1911 as an
equitable “conclusion ... dictated byrgple justice, for where persons
domiciled in [a community property] fisdiction, believing themselves to
be lawfully married to each other, acepiproperty as the result of their
joint efforts, they have impliedly adtgd ... the rule of an equal division of
their acquisitions, and the expectatafrsuch a division should not be
defeated in the case of innocent personSchrieider v. Schneider (1920)
183 Cal. 335, 339-4@oats v. Coats (1911) 160 Cal. 671, 675 [“To say
that the woman (seeking the status q@utative spouse) .even though she
may be penniless and unable to ealimiag, is to receive nothing, while
the man with whom she lived and laédrin the belief that she was his
wife, shall take and hold whateviee and she have acquired, would be
contrary to the most eleantary conceptions of fairness and justice.”].)
While the common law putative apse doctrine since has been
codified, the Court retains its inheremntthority to craft equitable solutions
that provide a measure of fairness arslige to the parties before it. The
Legislature’s codification of a ruleceordingly does not deprive the Court
of the ability to solve aanalogous problem in a silar way in the future.
(SeeSharon S. v. Superior Court (2003) 31 Cal.4th 417 [holding that a
“second parent” or “limited consent” agition is a valid procedure despite

Family Code section’s 8617 defaulteuhat adoption usually terminates

31



the rights of existing parentdyjarshall v. Marshall (1925) 196 Cal. 761,
767 [upholding the validity of steppent adoption despite the default rule
codified in Family Code section 861 fsecursor that the rights of existing
parents are terminated by adoption]; see bise Marriage of Fogarty and
Rasbeary (2000) 78 Cal.App.4th 1353, @@ [“family law courts have
traditionally been regarded asurts of equity”]; accordfasquez v.
Hawthorne (2001) 145 Wn.2d 103 [haing there should be no
discrimination based onser sexual orientation iapplication of existing
equitable rule by which Washingt&tate courts apportion property
accumulated by long-term cohabiting noasital partners, such that former
same-sex partner should be affordleel same opparhity as former
different-sex non-marital partner to gte¢he burden of proof for equitable
protections].)

Notwithstanding codification of thputative spouseile in the
Family Code, this Court retains theugiqble authority over matters relating
to putative relationships with whahe Supreme Court developed the
putative spouse doctrine in the filsstance. Recognizing a putative
domestic partner doctrine is nothing méman a logical extension of the
original equitable remedy, and one tigcritical to remedy the manifest
injustice that would result were theislative scheme to be construed as

leaving those in same-sex relatibips without such protection.
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D. The Court Should TreatDomestic Partners Equally
Through Statutory Interpretatio n or Equity to Avoid the
Constitutional Violation Th at Otherwise Would Result.

1. The Court Should Congrue These Statutes Or
Fashion an Equitable Remedy to Avoid the
Constitutional Infirmity.

If the Court were to find tha&B 205 does not protect putative
domestic partners, and then weredfuse equitable relief of the sort
provided to heterosexual partners efoodification of the putative spouse
doctrine, the Court would be facedthva serious constitutional infirmity.
Were those in a same-sex parthgslenied the putative relationship
protections that the Family Cod&ords heterosexuals, California law
would deprive lesbians amghy men of the equal protection of the law. The
Court thus should resoltbe questions of equitable doctrine and AB 205’s
statutory construction, hyking into account thsignificant reluctance of
reviewing courts “to reach out dmuinnecessarily pronounce upon the
constitutionality of any duly enacted statutePalgrmo v. Stockton
Theatres, Inc. (1948) 32 Cal.2d 53, 65; see aPample v. Giles (2007) 40
Cal.4th 833, 857 [“Constitutional aals should nobe embarked on
lightly and never when a case’s regmn does not demand it ... ‘if a case
can be decided on either of twagnds, one involmg a constitutional
guestion, the other a question of statytconstruction or general law, the
Court will decide only the latte”] [internal citation omitted];Santa Clara
County Local Transp. Auth. v. Guardino (1995) 11 Cal.4th 220, 230
[**“this Court will not decide constittional questions where other grounds
are available and dispositive of the issakthe case™”][internal citations
omitted].)
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To avoid the unnecessary condtdnal question, the Court should
follow the “fundamental canon of stabuy interpretation,” which “requires
that a statute be construed to avonconstitutionality if it can reasonably
be so interpreted.”Iff re Klor (1966) 64 Cal.2d 8121, see also
Metromedia, Inc. v. City of San Diego (1982)32 Cal.3d 180, 186 [“If ‘the
terms of a statute are by fair andsenable interpretation capable of a
meaning consistent with the requirents of the Constitution, the statute
will be given that meaning, rathééfran another in conflict with the

Constitution.”] [internalcitation omitted].)

It also is appropriate for the Cauin “cases of uncertain meaning,”
to consider the consequences of a paldicinterpretation with regard to the
“impact [of that interpretation] on public policy.Wglls v. One20ne
Learning Foundation (2006) 39 Cal.4th 1164, 1199W Erectors, Inc. v.
Niederhauser Ornamental & Metal Works Co., Inc. (2005) 36 Cal.4th 412,
426 [*[T]he court may [also] considehe impact of an interpretation on
public policy, for “[w]here uncertaintgxists consideration should be given
to the consequences that will fldmom a particular interpretation™”]
[internal citations omitted].)n this instance, construingB 205 to extend
putative spouse protections to domesiartners not only effectuates the
legislative intent of equalizing #rights and responsibilities of domestic
partners and spouses, but also avoidminpretation that leaves lesbians
and gay men vulnerable to an onstitutional deprivation of the equal

protection of the laws.
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2. It Would Offend the Equal Protection Clause of the
California Constitution W ere the State to Fail to
Provide Putative Domesic Partners the Same
Protections Afforded to Putative Spouses.

If this Court were to reject gpellant’s equitable and statutory
construction arguments, the Court tiveill have to consider Appellant’s
constitutional challenge that it wouldolate Article |, section 7(a) of the
California Constitution to fail to progle unregistered domestic partners
who innocently believed they were rsetgired with the same protections
afforded unmarried couples who irgemtly believed they were married.
Were California’s laws governing dastic partnerships interpreted to
exclude protection for innocent putaigame-sex domestic partners, thus
thwarting their reasonable expectati@asicerning jointly acquired assets
and a fair process for managing thegparation, while innocent putative
heterosexual spouses enjoy suattgutions through the equitable
principles now codified in FamilZode section 2251, the result would
offend the equal protection guarantéehe California Constitution. The
state has no legitimate interest, let alarmmpelling one, in maintaining a
system of such inequity based soletythe sex and sealorientation of
the state’s residents.

a. A Preclusion of Putative Relationship
Protections for Domestic Partners Would
Classify Lesbians and Gay Men for Unequal
Treatment Based on Their Sex and Sexual
Orientation.
The Legislature adopte&B 205 to provide committed same-sex
couples the opportifly to obtain tle same critical rights and important

obligations that the Family Code proeglto heterosexuaharried couples.
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(See Stats. 2003, ch. 421, 8§ 1, suld.) While the Legislature over time
has developed an important, comprelensystem of family protections
for heterosexual, married gples in the Family Codé&B 205 was born of
the recognition that lesbians and gay men have been excluded from most
Family Code sections byrie of their inability tanarry, though they form
devoted couples and families equallynged of those essential protections,
and equally vulnerable in their absene® 205 is the system the
Legislature has fashioned to meet tieeds of familiethat the current
marriage law in California recognizesaseparate class — those families
formed with a same-sex partrigy lesbians and gay meAB 205
acknowledges that the separate systéfamily protection for lesbians and
gay men classifies them on the basitheir sex in relation to their partner
as well as their sexual orientatiofStats. 2003, ch. 421, § 1, subd. (b)
[“Expanding the rights and creatingsponsibilities of registered domestic
partners would ... reduce discrimir@tion the bases of sex and sexual
orientation in a manner consistenttwthe requirements of the California
Constitution.”];Koebke, supra, 32 Cal.4th at p. 846 [the Legislature has
found thatAB 205 would reduce sex- asdxual orientation-based
discrimination].) AB 205 helps mitigatthe Family Code’s discrimination
on those bases, but conadtantly, to the extent California law still treats
lesbians and gay men unequally, spobvisions of the law perpetuate
discrimination on those grounds. Thenef, if California law were to fall

to provide putative relationship protems, so that those in same-sex
relationships cannot claim those m@ctions as putative spouses, such
provisions of the law wodlhave to be seen asssifying lesbians and gay
men for differential and lesser treatment based on their sex and sexual

orientation.
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This discrimination against leisims and gay men is sex-based
because they are pmvted from marrying oosbtaining putative spouse
protections under the Family Code, ard limited to the family protections
afforded byAB 205, based on their sex in relation to the sex of their
committed life partner. (See Fam.d&o08 300 [restricting marriage to a
“civil contract between a man andv@man”]; Fam. Code 8 301 [limiting
the parties capable obosenting to a marriage to “[a]Jn unmarried male”
and “an unmarried female”l;ockyer v. City and County of San Francisco
(2005) 33 Cal.4th 1055 [declaring mage licenses issued to same-sex
couples by San Francisco in 2004 vivmm the inception because state law
prohibits same-sex couples from manigyj.) Since lesbians and gay men
by definition form loving r&ationships with a life partner of the same sex,
any provisions of statieaw that offer putative relationship protection to
those in different-sex relationships wewithholding it from those in same-
sex relationships, classind discriminate based upeach person’s sex in
relation to the sex of his or her life partner.

For the same reasons, the layeserning marriage and domestic
partnerships also create sexual oaéinh classifications on their face, as
the Legislature expressly acknowledgé8tats. 2003, ch. 421, § 1, subd.
(b); see alsd.ockyer, supra, 33 Cal.4th at p. 1128p. 2 (conc. & dis. opn.
of Kennard, J.) [California law exgssly limits marriage to “heterosexual
couples”];Lawrence v. Texas (2003) 539 U.S. 55881 (conc. opn. of
O’Connor, J.) [noting that unequal treatment of people in same-sex
relationships constitutes sexual origima discrimination].) In sum, AB
205 specifies the discriminatory skfications it was intended to remedy
— sex and sexual orientation — antere California law relating to

domestic partnerships is construegbtovide unequal treatment by denying
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an important benefit, those laws must be recognized as doing so on the
basis of those same classifications.
b. Putative Domestic Partners are Similarly
Situated to Putative Spouses.

“The guarantees of equal protectiembodied in ... article I, section
7 of the California Constitution ‘copel[] recognition of the proposition
that persons similarly sited with respect to tHegitimate purpose of the
law receive like treatment.”” arces v. Woods (1984) 35 Cal.3d 871, 885
[internal citation omitted]@arces).) As a threshold matter, a party must
establish that “the state has adopgéedassification that affects two or
moresimilarly situated groups in an unequal manner.’Pepple v. Guzman
(2005) 35 Cal.4th 577, 591-92 [erhal citation omitted].) The inquiry
does not require a demonstration that the relevant classes are similarly
situated for all purposes, but rathearé similarly situatedor purposes of
the law challenged.” Gooley v. Superior Court (2002) 29 Cal.4th 228,
253 [internal citation omitted].)

A gay or lesbian individual who igood faith believes that he or she
Is a validly registered domestic paet is similarly situated in every
relevant respect to the putative spowb® sincerely believes he or she is
lawfully married. The putative spoudectrine affords innocent parties
access to family court for a fair andugi@ble division of the assets they
have invested and acquired in thiatienship, allowing them to begin
building stable lives after separatioAccess to a predictable system for
dividing assets and debts permits sapag couples to avoid spending their
resources on protracted, uncertaittlba in court, and to spend those
resources in more productive waygsas establishing separate living

arrangements and caring for any children they may have. These needs
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apply equally to all innocent partiego believe they validly entered an
institution providing enforceableraly law rights and obligations,
irrespective of sex and»agal orientation ad of whether that institution is
marriage or domestic partnership. this respect, lesbians and gay men like
Appellant are simply no differentdh their heteros@ial counterparts.

The California courtsral Legislature have regaized that same-sex
couples enter into relationshipstrare formed of bonds equally
committed, mutuallysupportive, and enduring #sse of couples who seek
to marry. (Se&oebke, supra, 36 Cal.4th at p. 843 [“In both (marriage and
domestic partnership), the consequensie$ ¢f the decision is the creation
of a new family unit with all of itsmplications in terms of personal
commitment as well as legal rights aslaligations.”]; Stats. 2003, ch. 421,
8 1, subd. (b) [“The Legislature t&by finds and declares that ... many
lesbian, gay, and bisexual Californidresse formed lasting, committed, and
caring relationships with persons of the same sex.”].)

Committed same-sex couples shilueesame joys and weather the
same challenges of family life as dommitted different-segouples. They
form family households togeth&rand in California, are raising over
70,500 children. Race and Ethnicity of Same-Sex Couples in California,
Data From Census 2000,” Gary Gateset al. (February 2006)xvailable at

4 Approximately 594,690 same-sexaded households were reported in
the 2000 United States Ceiss(Pawelski, James Gt,al., “The Effects of
Marriage, Civil Union and DomestRartnership Laws on the Health and
Well-being of Children,” BDIATRICS, Vol. 118, No. 1p. 2, July 2006,
available at <http://pediatrics.aappublicatiansg/cgi/reprit/118/1/349>),
with 92,138 of those households locatedCalifornia. (Gates, Gary J. and
Jason Ost (2004), “The Gay and Lesb#dlas.” Washington, DC: Urban
Institute Pressgvailable at <http://www.urban.org/UploadedPDF/1000491
_gl_partner_households.pdf>.)
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<http://www.law.ucla.edu/williamsstitute/publicatins/Race_and_
ethnicity_of _same-sex_couples_in_aalifia.pdf>.) In short, “[t|hese
couples share lives together, partatgin their communities together, and
many raise children and care father dependent family members
together.” (Stats. 2003, ch. 421, § 1, subd. (b).)

As do married couples, samexscouples alsoombine their
finances and build pr@pty interests together, forming the same
expectations in jointhacquired assets. (Stats. 2005 ch. 416 (SB 565)
[“[same-sex] couples build livesgether, as do spouses, by purchasing
property and creating and eqating family businesses’dyailable at
<http://www.leginfo.ca.gowub/05-06/bill/sen/sb_0551-
0600/sb_565_bill_ 2029 chaptered.html>Jhese expectations are
enshrined irAB 205’s extension of leg@resumptions regarding
community property and debt, aslixes the potential obligation to pay
partner support after a dissolution of ttiomestic partnership. (Assembly
Floor Analysis, June 3, 2003, p. 3 (“therpose of the bill i$o ensure that
domestic partners have the opportumdtybtain the rights ... and duties of
a number of laws, including ... rightséobligations of financial support
during and after the relationghicommunity property ...")available at
<http://www.leginfo.ca.gov/pub/084/bill/asm/ab_0201-0250/ab_205
cfa_20030604_01@&_asm_ floor.html>.)

C. A Denial of Putatve Domestic Partner
Protections to Lesbians and Gay Men Does
Not Further Any Legiti mate State Interest,
Let Alone A Compelling One.
Should California law be found htw provide lesbians and gay men

with the putative relationship protectiotigat heterosexual putative spouses
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enjoy, that failure shoullde subject to strict scraty. Classifications based
upon sex are strictlgcrutinized under California’s equal protection
jurisprudence, and while the apprigpe level of scrutiny for sexual
orientation- based classifii@ans remains an open questinhe
characteristic of sexual orientation neetch element of California’s test
for suspect classifications.
(1) Sex-Based Classifications Are Subject
to Strict Scrutiny.

Under the California Constitution,>séased distinctions are subject
to the most rigorous standard of constitutional revie@atholic Charities
v. Superior Court (2004) 32 Cal.4th 527, 564\/e long ago concluded that
discrimination based on gder violates the equal protection clause of the
California Constitution ... and triggettse highest level of scrutiny.”]n re
Marriage of Flaherty (1982) 31 Cal.3d 637, 643 [“‘under the California
Constitution sex-based distinctiong aubject to strict scrutiny”Bail’er
Inn, Inc. v. Kirby (1971) 5 Cal.3d 1, 17 [“aksifications based upon sex
should be treated asispect”].) Because California law would be
classifying individuals for favored @dverse treatment on the basis of each
one’s sex in relation to the sextw$ or her cherished life partner, the
difference in “putative partner” protecti afforded to those in unregistered

domestic partnerships as comparethwinmarried couples by Family Code

1> Appellant recognizes that thisegtion of is one o$everal pending
before the California Supreme Court in thee Marriage Cases matter,
the First Appellate District's treatmeaot the question in that case having
been vacated by éhSupreme Court’s grant of reviewn (e Marriage
Cases (2006) 143 Cal.App.4th 87336, review granted (2006) 53
Cal.Rptr.3d 317.)
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section 2251 should be reviewender this most exacting form of
constitutional scrutiny.
(2) Classifications Based on Sexual
Orientation Should Be Subject to Strict
Scrutiny.

While the appropriate level of scrutiny for sexual orientation
classifications remains an undedadguestion under both California and
federal equal protection jurisprudensexual orientation satisfies each of
the criteria the California courts use fecognizing suspect classifications.
As with California’s equal protectigarisprudence generally, the courts’
analysis of suspect classificationp@ssessed of andapendent vitality
such that “the courts of this stdtaditionally extend strict scrutiny to a
broader range of classifications theme so rigorously reviewed under
identical provisions of the federal constitutionKirfg v. McMahon (1986)
186 Cal.App.3d 648, 656 [lisg illustrative cases].)

To determine whether a classdtion is suspect under California’s
equal protection jurisprudence, theucts examine whether the “alleged
discrimination and the class it definesve [any] of the traditional indicia
of suspectness: [such as a class] sadal#dsuch disabilities, or subjected
to such a history of purposeful uneqgtreltment, or relegated to such a
position of political powerlessnesstascommand extraordinary protection
from the majoritarian political process.”Bgwens v. Superior Court
(1991) 1 Cal.4th 36, 42 [internal ditan omitted] [bracketd modifications
in original].) The courts place particular emphasis on whether the
characteristic is one that “frequenbgars no relation to ability to perform
or contribute to society.” Meredith v. Workers’ Comp. Appeals Bd. (1977)
19 Cal.3d 777, 781 [declimg to find incarcerated people a suspect class on
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the ground that the status does belaionship to the ability to contribute
to society].)

Lesbians and gay men fulfill daof these criteria, though the
California Supreme Court has never higldt all must be present to find a
classification suspect. Lesbiamgdagay men unquestionably have been
subjected to a history of purpeful discrimination. (Sdeeople v. Garcia
(2000) 77 Cal.App.4th 1269 [findingahlesbians and gay men “share a
history of persecution comparablethat of Blacks and women”; and,
observing that, “Outside of raciah@ religious minorities, we can think of
no group which has suffered suclkerfpicious and sustained hostility’
(Rowland v. Mad River Local Sch. Dist. (1985) 470 U.S. 1009, 1014 [105
S. Ct. 1373, 1377, 84 L. E@d 392] (dis. opn. d8rennan, J.) [dissenting
from denial of certiorari]), and sucimmediate and severe opprobrium’
(ibid.) as homosexuals”High Tech Gays v. Defense Indus. Sec. Clearance
Office (9th Cir. 1990) 895 F.2d 563, 573ve do agree that homosexuals
have suffered a history of discriminationWatkins v. United States Army
(9th Cir. 1989) 875 F.2d 69924 (conc. opn. of Norris, J.)
[“Discrimination against homosexuals Hasen pervasive ihoth the public
and private sectors”)\Natkins).)

The political process has been usggeatedly to enachajority bias
to strip lesbians and gay men of lgasidividual and family protections.
(Seee.g.,Romer v. Evans (1996) 517 U.S. 620 [striking down Colorado
state referendum designed to preiemy level of state government from
enacting or maintaining measum@®hibiting sexulborientation
discrimination].) Appellant’s claimBere underscore an area in which
lesbians and gay men have sufteparticularly painful losses in

legislatures and at ballot boxes — tbételationship recognition for same-
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sex couples. As of November@) lesbians and gay men had been
powerless to stop 26 states from amagdheir respective constitutions to
prohibit recognition of their marri@g, and 19 additional states from
enacting laws expressly restrictingarriage to different-sex coupls.
Lesbians and gay men similarly rgaunable to defeat California’s
Proposition 22 in 2000, an initiatil@nning state recogion of same-sex
couples’ valid marriages from other jsdictions (codified as Family Code
section 308.5), as described abov&rnjo, supra, 127 Cal.App.4th at p.
1424.)

The sexual orientation of inddwals has no bearing on their ability
to contribute to society. California prohibits sexual orientation
discrimination in a great many asenbecause the Legislature has
determined that this personal charaste is irrelevant in all those
contexts, and thus has taken thesesstegnsure all people, regardless of
their sexual orientation, will bgrovided the ability to enjoy fuller
participation in and make their largesintribution to society. With these
protections, everyone in Californiapsomised, for exampl the ability to
work without reprisal based onelin sexual orientation (Gov. Code §
12920), to seek housing apdblic accommodations free from
discriminatory exclusion (e.g., Ci€ode 88 51 and 2§, and to attend
school without suffering intimidain and discrimination based on their
sexual orientation (Cal. Ed. Cod&80). AB 205 underscores this

recognition, acknowledging that samexsouples’ sexual orientation has

16 SeeState Prohibitions on Marriage for Same-Sex Couples, Human

Rights Campaigrgvailable at <http://hrc.org/Template.cfm?Section=
Center&CONTENTID=28225&TEMPLATE=/ContentManagement/Conte
ntDisplay.cfm>.
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no bearing on their ability to assurtiee same rights” and “the same
responsibilities” as are affordead spouses. (AB 205, § 4.)

Immutability, while referenced isome equal protection analysis
regarding suspect classificationssimever been held by either the
California Supreme Court or the Urdt&tates Supreme Court to be a
prerequisite for strict scrutiny af particular classification. (S&éatkins,
supra, 875 F.2d at p. 725 [the Uniteda®&ts Supreme Court has “never held
that only classes with immutable traitsn be deemed suspect’] [conc. opn.
of Norris, J.].) Indeed, both theas¢ and federal supreme courts have
found a number of classificationswarrant heightened scrutiny where the
characteristics at issue obvioushg subject to change. (S8errano v.
Priest, 18 Cal.3d 728 [wealth & school district]Owens v. City of Signal
Hill, (1984) 154 Cal.App.3d 12328 [religion and alienagefilark v.

Jeter (1988) 486 U.S. 456, 461 [nogrihat the United States Supreme
Court applies intermediate scrutinydiassifications based on sex and
legitimacy].)

Even if the Court were to considimmutability in its analysis, the
assessment should appréeithe meaning and role tfat factor in equal
protection analysis. Thus, many courés/e explained that immutability
does not refer to a specific genetic chagastic or personal trait that is
absolutely unchangbke. (See, e.gHernandez-Montiel v. INS (2000) 225
F.3d 1084, 1092 [immutabilityefers to a characteristic that an individual
“either cannot change, or should notrbquired to change because it is
fundamental to ... individual identities consciences”], rev'd on other
grounds byThomas v. Gonzales (2005)409 F.3d 1177, 118Karouni v.
Gonzales (2005) 399 F.3d 1163 [sexuaiientation is an innate

characteristic so fundamental to tnielentity or conscience that one
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should not be required tthange it].) Abundargxpert evidence exists,
however, that sexual orientation actually does satisfy even the most
simplistic definition ofimmutability as “unchangeable.” (See, e.g.,
American Psychologal AssociationJust the Facts About Sexual
Orientation & Youth: A Primer for Principals, Educators and School
Personnel (2007) [the notion that lesbians’ and gay men’s sexual
orientation can be changed or cufkds been rejected by all the major
health and mental health professionsijdilable at <http://www.apa.org/
pi/lgbc/publications/justthefacts.html#1ksee also American Psychiatric
Association[Commission on Psychotherapy by Psychiatrists] Position
Statement on Therapies Focused on Attempts to Change Sexual Orientation
(Reparative or Conversion Therapies) (2000) [noting that no rigorous
scientific research supports thaioh that sexual orientation can be
“changed”; recommending that therdpisefrain from attempting so-called
“reparative” therapy because of the riskoses for psychological harm to
the patient] gvailable at <http://www.psych.org/
psych_pract/copptherapyaddendum83100.cfM&lkins, supra, 875 F.2d
at p. 725 (conc. opn. of Norris, JJif seems appropriate to ask whether
heterosexuals feel capable of changheyr sexual orientation”] [emphasis
in original].)

Under a strict scrutiny analysistlié state bears the burden of
establishing not only that it hagempelling interest which justifies the law
but that the distinctios drawn by the law arecessary to further its
purpose.” D’Amico v. Bd. of Medical Examiners (1974) 11 Cal.3d 1, 17
[internal citation omitted].) A disaminatory withholding of putative
partner protections fromdéian and gay people cast be sustained under

this standard because, as describedMate exclusion ofesbians and gay
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men is not supported by even aysible state interest, let alone a
compelling one.

(3) A Denial of Putative Relationship
Protections To Same-Sex Couples
Cannot Survive Even Rational Basis
Review.

Should the Court decline fmd that sexual orientation
classifications should be strictlyrstinized, the Courshould still find an
equal protection violatiobhecause a blanket denial of “putative domestic
partner” protection to Ebians and gay men who thought they were in
validly registered partnerships canmothstand any meaningful judicial
review. Classifications subject tdienal basis review by the courts must

1113

bear “some rational relationship a conceivable legitimate state
purpose.” Kasler v. Lockyer (2000) 23 Cal.4th 472, 480 [internal
citations omitted].) The classificationust be supported, at a minimum, by
“plausible reasons.” \{arden v. State Bar of California (1999) 21 Cal.4th
628, 644 [internal citation omitted].) W the trial court did not consider
the equal protection infirmities of dging those who have been in same-
sex relationships the protections affed to putative spuses, any such
analysis would have foundsd upon a consideration tife need for at least
some plausible legitimate state intréor maintaining such a denial.
Dissolution of a committed domestidagonship nearly always is a
painful, difficult process, and no legitineastate interest oabe posited that
would justify interpreting California {& so as to burden lesbians and gay
men unfairly by denying them accessataeutral tribunal to enforce their

rights and to pursue a fair divisioh the domestic partnership assets.
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A rational basis level of reviegenerally permits the Court to
engage in reasonable speculation alioeitState’s plausible reasons for a
particular classification, but herthe Legislature has foreclosed that
exercise by expressly answering tjuestion. The Legislature made
detailed findings in AB 205 about tiaportant state reasons for extending
the same comprehensive rights argpomsibilities to committed same-sex
couples as previously weadforded only to spaes. In light of the
Legislature’s findings that the s¢éd interests lie in providing equal
treatment to lesbians and gay mamj & ending the discrimination against
them in the family law arena, ti@ourt is precluded from identifying
hypothetical interests that contravehese plain findings. Because there is
no state interest to justify denyingsasex couples the protections of a
putative domestic partner doctrine,anstruction of AB 26 that precludes
such protections would cause a deoifa¢qual protection to lesbians and
gay men that would require a remedy.

Accordingly, the appropriate remedy in this case is a ruling that
California law offers putative regested domestic partner protections
analogous to those affordéal putative spouses, raththan an invalidation
of any statute such as AB 205. (S&eekyer, supra, 33 Cal.4th at p. 1132
[noting that “an unconstitutional stagutnay be judicially reformed to
retroactively extend its benefits &oclass that the statute expressly but
improperly excluded”] (con& dis. opn. of Kennard, J.).) While the Court
may have a choice of remedies wheimitls a violation of equal protection
guarantees, its primary objective slibbe to adopt the remedy the
Legislature would prefer.Péople v. Hofsheier (2006) 37 Cal.4th 1185,
1207.) As discussed in detail abotres Legislature’s express intent to

extend the same rights and respbitiies to domestic partners as
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California law provides to spouses @ites only one logical result — that
the benefits and obligations provideddomestic partners be made more
equal through the recognition of a gtive registered domestic partner

status, rather than largely eliminatesithey would be were AB 205 to be

invalidated.

VI.  Conclusion

For all the foregoing reasonsppellant requests that the Court
reverse the trial court’s Order Gtarg Respondent’s Motion to Dismiss
Petition for Dissolution of Domestic Raership and remand this matter to
the trial court with specific instruans to permit Appellant the opportunity
to make a showing that he qualifies to proceed as a putative registered

domestic partner.
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